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THE CARLSON &

wr LOMPANY INC
Call: 1-B66-889-3410 or email: carlsonco@comeast.net

[

Client: Carlson Company LLC
Addr: 10343 Federal Bivd Ste J-401

First Name: Jospeh
Last Name: Essiefie

Test Name: Comprehensive Metal Test

Specid: Joseph
Acc #: 201820006

‘Westminster, CO 80260 ID: N/A Profile: HCC2049 Collected: 6/25/2020
Phone: (719) 531-6666 Received: 6/30/2020 10:42 AM
Contact: Kaily Bissani Media: Hair Released: 7/2/2020 10:01 PM
Reason: Other Status: Complete
I
Lab Test High Test
Substance Result Value Value Method
LITHIUM Detected 66 ug’kg H 42 ug/kg ICPMS
BERYLLIUM Detected 2.2 ug/kg 12 ug/kg ICPMS
ALUMINUM Detected 7566 ug/kg 8000 ug/kg ICPMS
CHROMIUM Detected 152 ug/kg 520 ug/kg ICPMS
MANGANESE Detected 140 ug/kg 570 ug/kg ICPMS
COBALT Detected 52 ug/kg 140 ug/kg ICPMS
NICKEL Detected 11 ug/kg 900 ug/kg ICPMS
COPPER Detected 4394 ug/kg 61300 ug/kg ICPMS
ZINC Detected 116770 ug/kg 209000 ug/kg ICPMS
ARSENIC Detected 175ug/kg H 80 ug/kg ICPMS
SELENIUM Detected 588 ug/kg 1370 ug/kg ICPMS
SILVER Detected 124 ug/kg 1310 ugrkg ICPMS
CADMIUM Detected 7.8 ug/kg 170 ug/kg ICPMS
TIN Detected 191 ug/kg 340 ug/kg ICPMS
ANTIMONY Detected 25 ug/kg 130 ug/kg ICPMS
BARIUM Detected 188 ug/kg 1580 ug/kg ICPMS
PLATINUM Detected 0.55 ug/kg 0.8 ug/kg ICPMS
MERCURY Detected 835 ug/kg 1660 ug/kg ICPMS
LEAD Detected 97 ug/kg 4570 ug/kg ICPMS
THORIUM Detected 0.18 ug/kg 5ug/kg ICPMS
URANIUM Detected 0.87 ug/kg 30 ug/kg ICPMS
TITANIUM Detected 69 pg/kg 700 pgkg ICPMS
VANADIUM Detected 13 pg/kg 100 pg/kg ICPMS
RUBIDIUM Detected 1102 pg/kg H 80 ug/kg ICPMS
MOLYBDENUM Detected 141 pg/kg H 90 ug/kg ICPMS
STRONTIUM Detected 752 pg/kg 2100 pg/kg ICPMS
GADOLINIUM Detected 3.2 nglkg 10 pg/kg ICPMS
THALLIUM Detected 191 pg/kg H 2 uglkg ICPMS
BISMUTH Detected 1.9 ng/kg 2000 pg/kg ICPMS
TUNGSTEN Detected 7.2 nglkg 10 ng/kg ICPMS
Test Comment:
2" of curly head hair tested (Approximately 4 months timeframe)
This test is developed and validated by Expertox Laboratory. This is not a FDA approved test.
The preceding result has been reviewed and is certified to be as reported. Brandon Cox (Certifying Scientist)
End of Report ExperTox Laboratory Director: Ernest D. Lykissa, Ph.D. Forensic Toxicologisrint Date: 7/3/2020 12:02:45 Page 1 of 1
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Plaintiff,
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Defendant.
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Verbatim Transcript from Recorded Proceedings
Motion for Defendant's Summary Judgment

Before The Bonorable LAURA INVEEN
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APPEARANCES:"

For the Plaintiff:

Joseph Essilfie, Pro Se
19707 International Blvd.: Betts Patterson & Mines PS

Seattle, WA 98188
347.373.1455

TRANSCRIBED BY: Grace Hitchman, AAERT, CET-663

April 5, 2019
King County Courthouse

Seattle, Washington
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For the Defendant: %
Sylvia Karen Bamberger, #18478

701 Pike St., Suite 1400
Seattle, WA 98101
206.292.9988 EXT 8634
kbamberger@bpmlaw.com

wWwWw . seadep. com
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(The Honorable Laura Inveen presiding)
(Friday, April 5, 2019}
(Recording begins 9:57 a.m.)

THE COURT: Have a seat at the table. Just right
here. Today we are here in a hearing in the case entitled
Joseph -- Essilfie?

MR. ESSILFIE: Yes.

THE COURT: Is that right? Am I pronouncing it
correctly? |

MR. ESSILFIE: Yes.

THE COURT: Okay. Have a seat, Mr. Essilfie. And
-— versus a number of defendants, Jordan Keating, Leah
Colley, Josh, and then an unidentified other male worker,
Reserve at SeaTac Partners, Plymouth Housing, and Indigo
Real Estate. Now there is -- case No. 18-2-54619-2. And
this matter is before the Court but not on behalf of all of
the defendants, I understand. And so I think Mr. Essilfie
is here and then.one other individual, and I'll have her -
introduce herself for the Court and who she's representing.

| MS. BAMBERGER: Good morning, Your Honor. Karen
Bamberger, and I am here for all the defendants except
Plymouth Housing Group that I don't believe has even
appeared in the matter. But all but Plymouth Housing.

THE COURT: And so I -- in reviewing -- have a seat.

In reviewing the electronic file, I noticed there was a

T T T 7 T T T E s e A T 7 B ot w1 AP VIR T G L RN
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notice of appearance from Barry Ziker. Is he -- with a
different law firm. Who is he representing, if anyone at
this point?

MS. BAMBERGER: I thought we had filed a notice of
substitution or maybe of association. But in any event, Mr.
2iker —— I don't have his notice of appearance in front of
me, but he also would be appearing, I believe, on behalf of
all the same defendants that I am. He's not representing --

THE COURT: And he wasn't given notice of this
motion. And so that's what I was concerned about.

MS. BAMBERGER: He -- oh. I can tell you he has
notice of the motion.

THE COURT: All right.

MS. BAMBERGER: 1In fact, I thought he was going to
be here, and then I thought we had filed a notice of -- or
he had filed a notice of withdrawal, but perhaps not.

THE COURT: I didn't see it, but I could have
overlooked it.

So we were -- this was scheduled for -- in February,
and that's when the snow came, and so we had to reschedule
it. This is the defendant's motion for summary judgment,
which is a procedure —- it looks like Mr. Essilfie has a
pretty good understanding of it because he wrote a pretty
good response. But this is a procedure by which the

defendants are basically asking me as the judge to make a

T o Ath T R S o P L A B R A DT G TN G S AV AR SO T

TRV TeNE?

SEATTLE DEPOSITION REPORTERS, LLC

www . seadep.com 206.622.6661 * 800.657.1110 FAX: 206.622.6236



April 5, 2019

10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

20 .

Page 4

legal ruling to stop the case before it goes forward any
further and saying that there just isn't enough information

to even provide a trial.

And so I will hear an argument from the defendants
first and then Mr. Essilfie has the opportunity to respond.
And then the defendants, because they are the moving
parties, get the final word. And I have received all of the
materials from both sides on the case. So I'll hear from
Ms. Bamberger. You're welcome just to argue from the table.

MS. BAMBERGER: Okay. Thank you, Your Honor.

As Your Honor notes, this is a motion for summary

judgment. This is not the first time we have been before a
court, and we filed a similar motion for summary judgment, g
and that was dismissed by Judge Moore in September of 2018,

albeit without prejudice. And I think really the only thing

el et s RIS 4 S AL

that changed between that time and now is that Mr. Essilfie
filed a different complaint adding slightly different
defendants, and he filed some more -- I don't really want to
call it evidence, but I guess it's evidence, of additional
testing that he had done. B
And our position, Your Honor, is that this simply
does not change the outcome, that the burden of proof is
with Mr. Essilfie to show duty, breach of duty, causation of
damages. We laid out in our moving papers with declarations

from a qualified toxicologist, Dr. Scott Phillips, board-

SEATTLE DEPOSITION REPORTERS, LLC

www . seadep.com 206.622.6661 * 800.657.1110 FAX: 206.622.6236
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TR PRV

certified, that the test results from the Carson Company

simply don't meet the scientific rigors of Frye or ER 702Z.

Y PSRt e SRS

The hair samples don't show what Mr. Essilfie, I think,
believes they show. Even if the hair samples had high
levels, and Dr. Phillips explains why they are not high
relative to the EPA, toxicity isn't determined by hair
samples. Carson reported sulfates but no chemicals or
toxins were detected. Dr. Philips stated, quote, I opine

that for this claimant, there is no evidence of toxicity,

cancer, or poisoning by gas or other chemicals.

The napkin test, which I think is new since the last |:
hearing, also doesn't meet the burden of proof. It's a page
of a sample, I guess,'df a napkin. We don't know where the
napkin came from. There was no control napkin. There's a
lot of evidentiary issues with that.

And so our position remains as it was back in
September of 2018, that Mr. Essilfie simply does not -- has E
not and cannot meet the burden of proof to establish the %
essential elemeﬁts of the negligence cause of action. And |
for that reason, Your Honor, we believe that motion for
summary judgment is appropriate. Thank you.

THE COURT: 2And before I hear from you, Mr.

Essilfie, I just wanted to turn to -- might have a quéstion
or two. I wanted to remind myself. And feel free to have a
seat. I'm going to turn to Mr. Essilfie's response here.
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All right. So I will hear from you.

MR. ESSILFIE: Thank you, Your Honor. The reason

RN A SN T RV S e P T N E A Y )

why I brought them to court is that the beginning of the

o

a3 D

problem started in Rochester, New York, some people
bothering me. And I was (indiscernible) from them, running
from them. They told me I -- they tell me that I am a
whore. And so I return to -- and so to the grandmothers and

mothers, and they said they need to kill me. So they

followed me everywhere. That's why I ended up here.

THE COURT: What year was that?

MR. ESSILFIE: It started about five years ago.

They have been following me everywhere. City to city, state
to state.

‘THE COURT: Are these people that you could see?

MR. ESSILFIE: Yeah. They live -- we live together
in the same apartment. And so they say I have HIV, but I
don't have HIV. The defendant's lawyer sent me a consent
form to fill it out and send it back to her to get my
medical records. I did that. And there's no HIV there. é
She can very witness.

So I -- this -- I -- returning to the grandmothers
and mothers, they say that I don't respect the elderly and
they nééd to kill me.

THE COURT; Whose grandmothers and mothers?

MR. ESSILFIE: Those who are saying I am a whore and

SEATTLE DEPOSITION REPORTERS, LLC
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I have HIV, yeah. They -- we live in the same apartment

building, and that's what they wefe bothering me with.

SRR FE I TR,

THE COURT: The one in SeaTac?

TR

MR. ESSILFIE: In -- no. In Rochester, New York.

THE COURT: Oh, in Rochester —--

MR. ESSILFIE: It started in Rochester, New York.

THE COURT: Okay.

MR. ESSILFIE: So I was'trying to run away when they ;
said they need to kill me. I don't respect the elderly, so

they need to kill me. They hired hit man so I was trying to

was (indiscernible) leaving house, surrounded me. I'm %
sleeping outside, calling -- from there I came to Portland. :
They followed me to Portland. From Portland I came to

Seattle here. They followed me here. All the time I was

homeless, they live in cars. They have seven people. They

live in cars. They are not kids. They are adults. The
oldest may be early 70s --

THE COURT: Why woﬁld they care about you? .

MR. ESSILFIE: Yeah. I don't know why. And they
said they need to kill me because I don't respect the
elderly because I insulted the grandmothers and mothers.

And so they started following me. I came here. I went back
to New York. They came back. And then from New York I came

to Portland, Oregon. They followed me there -- no. From
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San Francisco -- they followed me to San Francisco. I »
didn't stay there. I followed -~ I came to Seattle here.
They came here. I was homeless.

They attacking me everywhere, disgracing me,

everything. Tell people I have HIV, everywhere. Even in

YT e A Y T T Y Ty e e EE T T e T e

this court, they disgrace me here. If you ask those are the

e

security, they will tell you. They disgrace me.
THE COURT: Do you have other cases that are going %
on?
MR. ESSILFIE: What?

THE COURT: Do you have other cases that are going

on? When you say that --

MR. ESSILFIE: Yes.

THE COURT: Okay.

MR. ESSILFIE: And they tell me, they scream the
last one, that was (indiscernible) I was told the case
schedule, I didn't fbllow it.

THE COURT: Okay.

MR. ESSILFIE: I didn't follow the case schedule so

they dismiss me. And so I came. And then I was homeless

oot e e e

for a long time. They are following me everywhere. So this
-— my caseworker, he is the one who found me the place I am
living now.

THE COURT: So he's on your side?

MR. ESSILFIE: No. He's not here with me.
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THE COURT: Pardon?

MR. ESSILFIE: He's not here with me.

NI BT AW R M e NGRS B

THE COURT: No. But has he been -- he supports you?

MR. ESSILFIE: Yeah. Yeah.

P PTIR T

THE COURT: He's helping you?

SORCRCIRTA I ROpTE

MR. ESSILFIE: Yeah.

THE COURT: And what agency is he with?

UNIDENTIFIED SPEAKER: Harborview Medical Center. H

'MR. ESSILFIE: And so he has found me the place. So
when I got there, I gave them my HIV test result. That some
people are bothering me, don't listen té them. I gave it to
them. They made a copy. I have got that in first of
December, lst of December in 2016. I give it to them. They
made a copy. I'm told everything will be okay.

And then in February they started pumping toxic :
fumes. I want to die. I told them, they said report it to
the -- nobody lives there. They -- I thought they were
pumping it from Apartment 5 Sunset. I live in 4 Sunset.

And that's where they pumping the fumes. They said report
it to police. So I did report it. And the police gave me a
card with my case number.

Your Honor asked me where it is. They came and
stole it. Anytime I'm out of the apartment, they go inside
my apartment.

THE COURT: Do you lock your door?

SEATTLE DEPOSITION REPORTERS, LLC
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" Page 10
MR. ESSILFIE: Yeah, I lock it. They go there --

because they -- own the apartment buildings there, they have
the keys to all of the apartment buildings. They go into
the apartments in the building.

I reported everything to him. They pour out my
medication. They stole my bread knife. They -- we even
called these people,.mental clinic. They came there. We

heard them meeting in the office. I told them the same

thing that -- the fumes, the fumes. Kept going to them,
kept going -- I warned them several times. They didn't do
anything.

‘Okay. I started writing letters to them. I wrote
letters to the new manager‘there several times. Do
something about it. Nothing was done. I wrote letter to
(indiscernible) Martin (indiscernible).‘ I wrote another
letter to another office of -- nothing has been done. These
fumes are going home. They are giving me sicknesses many
times. I don't drink. I don't smoke. I don't do drugs,
yet I have emphysema. I have emphysema. I have COPD. And
then the last one is give me -- I was sleeping. The fumes
were so much in my apartment. When I --

THE COURT: How many units are in this building?

MR. ESSILFIE: Many, many. Of -- mine is the 4th
floor so about 166 apartments in the 4th floor I think.

UNIDENTIFIED SPEAKER: It's very large, yes.

R T DS PR T VRS 7 R D P Y]
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MR. ESSILFIE: Yeah.
THE COURT: And is anyone else complaining about

this?

MR. ESSILFIE: No. It's directed to me. Because
they want to kill me, they bribe people to poison me. They
bribe doctors, lawyers. I have hired a lawyer. I paid the
lawyer over 3,000 initial consultation. I found out that he

was instead helping them. That's why I took my case from

him. And I called several people, several lawyers, couldn't §
get anybody. So that's why I brought him here. :

I warned them. They bribe people, doctors, lawyers,
nurses, hospital workers, everywhere I go. And so I have
warned them several times. They didn't do anything. Then I
said I Wanted my doctors to have me evaluated -- the doctors
to refer me to toxicology.

THE COURT: Who -- why would they do that? ‘

MR. ESSILFIE: Yes -- they want me dead. i

THE COURT: Why?

MR. ESSILFIE: They said I don't respect the
elderly. They -- .

THE COURT: Well, lots of people don't respect the
elderly --

MR. ESSILFIE: Yeah.

THE COURT: -- but they don't want to be --

MR. ESSILFIE: Yeah. The oldest is about 70 years.
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THE COURT: Do you have names of these people?

MR. ESSILFIE: I don't know their names. They know

TS TN R TV SRS TP

my name, my Social Security Number, my telephone number.

They track me around with all those things.

Ao P Ve A T b S

So I was looking for someplace to get a test done.
The doctors didn't help me. So I Google and I Google and I
found the Carson Company. And they did a test fo: me and
they found all these heavy metalgﬂ The first one I did, it
was four heavy metals. The second one I did -- because it
was still going on, even the first (indiscernible) I wrote
to the (indiscernible). The fumes is still going on. So I
did the second test and true to what I said, they found
other heavy metals. And then I did a room test so paper
towel -- paper towel she is talking about. I wet it and
then cleaned some of the dust in the room and send it to
Carson and they did it.

They said Carson is not -- they said is not
gualified. What have you done to him -- to Carson? If he
-- if they are not qﬁalified, have you reported him to BEB?
Better Business Bureau? You haven't. Have you reported him é
to FBI? No. Have you reported him to FDA? No. They

haven't reported him. That mean they consent to what they

are doing. If they are playing wrong, get them to a place
where they can stop them from doing what they are doing. So
they are -- they haven't taken them to a placé where they
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Page 13
can stop them from doing that. That means you consent to |

what they do. That means the result they give me is true.

P TN TR RN 2T )

You consent to it, so you have to accept the test as fact.

EX Ty SRR

You heard it. Have you done anything about it? ©No. Nobody
has done anything.
Your Honor, they take another place to me, you know,

this is assault and battery case. They did (indiscernible)

things to me. They said it's not intentional. If it's not
intentional, look at how many heavy metals they found in me.
In tests —-- not intentional means it has to be maybe lead. :
If it's lead,.one lead is what they can find in my body. If '
it's not intentional, maybe asbestos. You have to see %
asbestos only in my body. But it -- several heavy metal.
That means one burden cannot spew out, but this several

heavy metals like that? You know?

And then I -- I wrote letters to them. Come and do

something to find out the problem. They haven't. Keating

main office, they didn't. Another place‘—— who was that
second one? The second office? They haven't done it. And
they don't care about my life.

THE COURT: So I'm going to stop you, and I'm going
to deliver a message that you're not going to want to hear,
but then I want to talk to you a little bit with you after

that.
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Page 14
I first of all want to applaud you for all of your

hard work. And you have gone to a lot of effort, including

obtaining the laboratory results. And I don't know -- they

A By R P D e ST e PR R AT et R

may -— I'm not -- I don't know that the defense attorney was

prere

saying that they are not qualified to do what they do. It's

EOPy W= S )

just that is that sufficient evidence to support your case?
And I'm even going to park that.

But even taking their lab results as true, it
doesn't link the defendants with those lab results. And
taking all of the evidence in the light most favorable to

you, which I'm required to do at this position, I don't find

and then secondly that they're actually causing negative
effects to your body. So I have to dismiss the case for the
defendants that have filed this action.

Now, I know that you are -- you are a person that --
you've got some really tough medical issues that you're
dealing with, don't you? | E

MR. ESSILFIE; Yes. |

THE COURT: Other -- and I don't mean to get
personal, but you put in your medical records into the case.

MR. ESSILFIE: Yes.

THE COURT: Right. So I know some things about your
medical records.

MR. ESSILFIE: Uh-huh.

SEATTLE DEPOSITION REPORTERS, LLC

www . seadep. com 206.622.6661 * 800.657.1110 FAX: 206.622.6236



April 5, 2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

]

Page 15
THE COURT: Sickle cell is really'tough, isn't it?.

MR. ESSILFIE: Yes.

RTXEN RO TR R W

THE COURT: You've got to deal -- I mean, that

L TV

creates a lot of issues for you. And you -- are you still

AP s T

on insulin?

MR. ESSILFIE: Yeah, I'm still on insulin but, Your
Honor -- i

THE COURT: And -- ‘ 7 !

MR. ESSILFIE: -~ give me (indiscernible) bleeding.
I don't smoke. I don't drink. I don't --

THE COURT: I know, I know. 2And so we don't know
where that came from, what that --

MR. ESSILFIE: This 1is from there.

THE COURT: You say it is, but, see, I can't just
guess or think it is. I have to have evidence, and we don't
have that so --

MR. ESSILFIE: Your Honor, please. Let me say one
more thing.

THE COURT: Okay.

MR. ESSILFIE: If it is so and I told them I'm
smelling all these fumes and I wrote to them to do something
about it, why haven't they done it?

THE COURT: Can -- and I'm also now going to talk to
you about something that is really sensitive, and I don't

want to get you on the defensive. But you also have some
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mental health issues, correct?

MR. ESSILFIE: No, I don't. Because of what it --

PR I T T T R e e R R O O

these people are doing to me, and I say it and people don't

ErRTER TN

believe. So the last time -- two times I have been in the
mental hospital.
THE COURT: Uh-huh.

MR. ESSILFIE: I told them to investigate. The

judge gave me two weeks to stay there. They investigated.
They found the truth and they shut me in five days.

THE COURT: I just don't want you to be running all
over the country away --

MR. ESSILFIE: Two times.

THE COURT: -- from people, because I -- I think you
will never stop running. You went to Rochester. You went
to San Francisco. j

MR. ESSILFIE: Yeah.

THE COURT: You went to Portland. And it's easy for
me to tell you, but I really think that all those people
have way more important things to worry about than you. And
right now you're alive. Nobody has killed you.

And so I want you to work with your folks —-- for
example, Dr. Christine Curry (phonetic) says you missed some
appointments with her. Do you know what I'm talking about?

MR. ESSILFIE: Yeah. But I don't have any name

Curry.
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THE COURT: Because there are some medications that
help you not worry so much about people.

MR. ESSILFIE: I don't have --

THE COURT: And I know you don't want to hear it
from me, and I'm certainly not a doctor, but I would really
encourage you. I've seen -- I've been doing this business

for a long time, and I've worked with people with issues

P R T A S YOy D DO N LR TR NP O ST T

regarding mental health issues. And there are some really
good medications out there that can kind of take you away
from worrying about things. g

MR. ESSILFIE: No. I don't worry -—- .

THE COURT: Well, you --

MR. ESSILFIE: -- what I'm saying is true. Is true.
They found these toxins in the room, in the dust. If we are
not the ones doing it, I have spoken to them about it for
several months. They have to do something to show me that
there is nothing there. The dust is still there. I want
them to send somebody to do a dust test.

THE COURT: Don't you think it's curious that you're
the only one in that big apartment building that's
complaining?

MR. ESSILFIE: Yeah. Because they are directing it
onto me personally. |

THE COURT: But, see, all these people in the United

States, why would they pick you?
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MR. ESSILFIE: Because they are -- I -- Your Honor,

I'm telling you the truth. 1In God's name, I am telling you

TR oo G W AN WA VAT TESR eV

the truth.

Aot

THE COURT: I am not -- I do not think you are

lying. I absolutely do not.

MR. ESSILFIE: Yeah. They want to kill me. This ~--
THE COURT: I --

MR. ESSILFIE: I don't respect the elderly. Because

T T o SRR YO ot 7 10t S SPALT R T KO AP ORAS P PSP DR

I -- please send somebody to the security. Ask them. Send
somebody to the library. (indiscernible) library. They ;
disgrace me everywhere. They follow me everywhere. I'm ;

telling the truth. 1In God's name I'm telling the truth.
I'm not lying.

THE COURT: I don't -- no, I don't think you are. I
think you told me the -- I think you truly believe it. The
guestion is, is that a rational belief? That's the
guestion.

MR. ESSILFIE: Your Honor, please don't dismiss my
case with prejudice. |

THE COURT: Well, I'm not dismissing it against
Plymouth because they're not here to ask for dismissal.

MR. ESSILFIE: Yeah. That‘s what they want you to
do. To dismiss my case with prejudice.

THE COURT: I don't know -- I don't have -- have you

served Plymouth?
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'MR. ESSILFIE: What?
THE COURT: Have you served Plymouth with a notice

of the lawsuit? Because right now they're not in front of

me, so I'm not addressing your claim, if any, against

Plymouth.

MR. ESSILFIE: I wrote letters to them all.

THE COURT: . Okay. I don't --

MR. ESSILFIE: They send somebody to inspect the
place, my apartment. They came, they saw some sugar packet
on the stove. They said it's combustible; So I have to
remove the. sugar packet. Okay.

THE COURT: Oh.

MR. ESSILFIE: They don't want the house to burn
down. But they don't -- they want me -- they Qant my life
to end. I wrote to them to say it's going on. They have to
do something about it. And it -- they haven't done
anything. Several times I wrote to them.

So, please, Your Honor, don't dismiss this case with

prejudice. I'm going to die. This poison causes cancers
and all these things. It's making me sick. They thing on
my breathing, it's not from any of my sickness. It's not

from any —--
THE COURT: No, it's not something that would
sustain a court -- a trial.

MR. ESSILFIE: It kills. It kills.

wWw . Seadep.com
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THE COURT: Yeah, and I know you and I will probably

never agree on this, but I'm thrilled that you have .some

support here in court. And I encourage you to continue

5 £ R TG Aeo ot AW DR Fore St A R AP R AT e s e

working with him.
And I am going to sign the proposed order. Ms.

Bamberger, do you have the order?

PR e

MS. BAMBERGER: I do, Your Honor.

THE COURT: Like I say, it doesn't dismiss it
against Plymouth, but that's only because I don't know if :
they have officially received the summons to be in court.
So have you served Plymouth officially with notice of the
lawsuit?

MR. ESSILFIE: Yes. Yes.

THE COURT: There's not a notice in the file that
says you have done that.

MR. ESSILFIE: I did. I did.

THE COURT: It requires you to file an affidavit of
service. Do you know what that is?

. MR. ESSILFIE: Yeah. I -- I don't have anybody --
no. I don't have any -- so I Google and said I can send it
by certified mail.

THE COURT: Yeah. Certified mail is not considered
legal service for a case like this. You actually -- there
are court rules that talk -about how you serve it and who

needs to be served. So it's probably not sufficient
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service.

Ms. Bamberger, did you receive what you considered
sufficient service?

MR. ESSILFIE: Please, please, Your Honor --

MS. BAMBERGER: I think so, Your Honor --

MR. ESSILFIE: -- don't dismiss it with prejudice.

THE COURT: Okay.

MR. ESSILFIE: These people are killing me. 1I'd
love to be in New York. ©Now I'm here.

THE COURT: Tell me about Rochester. What was your
Rochester connection? Because my in-laws are from
Rochester.

MR. ESSILFIE: Rochester I lost -- I was in New York
City and I lost my job. And so my brother was there, so
I ——

THE COURT: What kind of work did you do?

MR. ESSILFIE: I was security in New York.

THE COURT: And so do you have family here?

MR. ESSILFIE: Yeah. 1In Rochester.

THE COURT: But not on the west coast?

MR. ESSILFIE: No.

THE COURT: So do you keep in touch with them?

MR. ESSILFIE: Sometimes, once in a while.

THE COURT: Okay. That's where‘my son is right now,

is in Rochester.

73}
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MR. ESSILFIE: New York.

THE COURT: Yes. We're going to make a copy of
this. 2nd, like I say, it does not apply to Plymouth, but
that's because they aren't present today. They're not
making that request. I don't know -- I can't imagine that
things would be different against.Plymouth.

MR. ESSILFIE: But, Your Honor, please don't dismiss

THE COURT: You're never going to convince me and
I'm never going to convince you.

MR. ESSILFIE: -- with prejudice. No. Don't
dismiss it with prejudice please. It's a serious case. I'm %
going to die. Look —- f

THE COURT: We're all going to die.

MR. ESSILFIE: I'm 163 and now I'm 145. é

THE COURT: That's —-- |

MR. ESSILFIE: It's (indiscernible) the company tell
you, not if you are a few days in this stuff. Daily for two
years now. And several heavy metals. It's not -- it's
intentional. They're trying -- heavy metals!

THE COURT: I just don't see evidence of that, I'm
SOrry. _ .

MR. ESSILFIE: Then why is it so many heavy metals?

THE COURT: Well, it doesn't —-- it doesn't -- the

evidence does not support that. So I'm sorry I'm giving you
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bad news. I wish you the best.

MR. ESSILFIE: That being dismissed with prejudice?

THE COURT: With all of the defendants that Ms.

Bamberger represents, yes.

Okay.

MR. ESSILFIE: With prejudice.
THE COURT: With prejudice.
MR. ESSILFIE: ©Oh, Your Honor.
THE COURT: Yeah.

MR. ESSILFIE: Ah.

THE COURT: Okay? So you take care of yourself.

MS. BAMBERGER: Thank you, Your Honor.

(Recording ends 10:28 a.m.)
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CERTIFICATE

STATE OF WASHINGTON )

COUNTY OF KING )

‘I, the undersigned, under my commission as a

Notary Public in and for the State of Washington, do hereby
certify that the foregoing audiotape, videotape, and/or
hearing was transcribed under my direction as a
transcriptionist; and that the transcript is true and
accurate to the best of my knowledge and ability; and that I
am not a relative or employee or any attorney or counsel
employed by the parties hereto, nor financially interested
in its outcome.

IN WITNESS WHEREOF, I have hereunto set my hand

and seal this 1st day of July, 2019.

v

Grace Hitchman, AAERT, CET-663

.In and for the State of Washington,
residing at Seattle.

Commission expires April 27, 2020
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Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

JOSEPH ESSILFIE,
No. 80026-4-I
Appellant,
DIVISION ONE
V.
UNPUBLISHED OPINION
JORDAN KEATING; LEAH COLLEY;
JOSH DOE, another male worker;
RESERVE AT SEATAC PARTNERS,
LLP; INDIGO REAL ESTATE
SERVICE, INC., a Washington
corporation,

Respondents,

PLYMOUTH HOUSING GROUP,

Defendant.

APPELWICK, J. — Essilfie appeals the trial court’s orders granting summary
judgment dismissal and denying reconsideration of his negligence claim. He
alleged below that the respondents, including the owner and manager of the
apartment building where he resides, had been pumping toxic fumes into his
apartment. He further alleged that these fumes caused him various health
problems. On appeal, he argues that there are genuine issues of material fact

regarding his negligence claim that preclude summary judgment. We affirm.

Citations and pin cites are based on the Westlaw online version of the cited material.
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FACTS

In November 2018, Joseph Essilfie filed a lawsuit against several
defendants, alleging that they pumped toxic fumes into his apartment.! He alleged
that the toxic fumes exposed him to heavy metals, causing him various health
problems. The defendants included Reserve at SeaTac Partners LLP, the owner
of the apartment building where he resides, Indigo Real Estate Service Inc., the
company that manages the building, and Leah Colley and Jordan Keating, two
Reserve at SeaTac employees.? Essilfie sought to recover $200 million in
damages.

In his complaint, Essilfie stated that he had gathered additional evidence in
support of his negligence claim.® This statement appears to refer to a heavy metals
test he had conducted by The Carlson Company Inc. in August 2018. The test
results purport to show the presence of numerous heavy metals in a sample of

Essilfie’s hair. The results also indicate that “[nJo chemicals or toxins [were]

1 In February 2018, Essilfie filed a lawsuit against the “Landlord of Reserve
at Seatac” making similar allegations. The trial court dismissed that action without
prejudice in September 2018.

2 Essilfie also filed the lawsuit against Plymouth Housing Group and a
defendant he identified as “Josh/One Other Male Worker.” Plymouth Housing
Group’s relation to this case is unclear from the record. “Josh/One Other Male
Worker” appears to refer to another Reserve at Seatac employee.

3 Essilfie did not explicitly refer to negligence in his complaint. But, he
referred to the defendants’ alleged negligence in a responsive pleading below and
in his opening brief on appeal. Thus, we construe his claim for damages based on
illnesses he allegedly contracted from the defendants pumping toxic fumes into his
apartment as a negligence claim.
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detected.” Further, Essilfie provided test results purporting to show the presence
of heavy metals in a sample of dust. He claimed in a pleading that the dust sample
came from a room in his apartment.

In January 2019, Reserve at Seatac, Indigo Real Estate, Colley, Keating,
and “Josh/One Other Male Worker” filed a motion for summary judgment against
Essilfie.# They argued that Essilfie lacked sufficient evidence to establish three of
the four elements of negligence: breach of duty, proximate cause, and damages.

First, the respondents contended that Essilfie lacked proof that the
respondents had ever pumped fumes into his apartment. They provided
declarations from Colley and Keating, both of whom stated that they had never
caused toxic fumes to be pumped into Essilfie’s apartment, and that there is no
ductwork in the building that would make that possible. Second, they argued that
Essilfie’s speculation that the alleged fumes caused him physical harm was
inadmissible under ER 702. Last, they asserted that the test results from Carlson

were inadmissible under ER 702 and Frye v. United States, 293 F. 1013 (D.C. Cir.

1923). They relied on a declaration from Dr. Scott Phillips, a physician specializing
in internal medicine and medical toxicology. Phillips opined that the laboratory

tests were not evidence of toxicity or harm. He explained that metal poisoning is

4 For clarity, we refer to Reserve at Seatac, Indigo Real Estate, Colley,
Keating, and “Josh/One Other Male Worker” collectively as “the respondents”
throughout the remainder of the opinion. Plymouth Housing Group did not join in
the motion.
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diagnosed clinically in conjunction with blood or urine tests, neither of which was
done in this case.

Essilfie opposed the respondents’ motion. He argued that the laboratory
tests from Carlson supported his claim. Further, he provided a medical record from
his November 2018 medical examination. The medical record does not address
whether he suffers from metal poisoning. Essilfie also provided copies of letters
he wrote to Plymouth Housing Group, Colley, and Reserve at Seatac. The letters
detail his concerns regarding the alleged toxic fumes in his apartment. His letters
to Colley specifically ask her to stop pumping fumes into his apartment, and to
assist him in getting others to stop pumping fumes.

The trial court granted the respondents’ motion and dismissed Essilfie’s
negligence claim against them with prejudice. At the hearing on the motion, the

court explained to Essilfie that even if the laboratory tests were true,

[they] don’t link the defendants with those lab results. And taking all
of the evidence in the light most favorable to you, which I’'m required
to do at this position, | don'’t find that the defendants in this case
actually are creating fumes and then secondly that they’re actually
causing negative effects in your body. So | have to dismiss the case
for the defendants that have filed this action.

Essilfie then filed a motion for reconsideration. He again argued that toxic
fumes in his apartment were causing him health problems. He also attached new
medical records to the motion. In the new records, Dr. Hildegarde Staninger, an

industrial toxicologist and doctor of integrative medicine, analyzed Essilfie’s test



No. 80026-4-1/5

results from Carlson and his current symptomatology. Staninger opined that
Essilfie’s symptoms “and the metal parameters found to be extremely high in value
correlate to systemic target organ toxicity.” Essilfie then filed another pleading to
supplement his motion for reconsideration. He provided even more medical
records as an attachment to that pleading. The trial court denied Essilfie’s motion.

Essilfie appeals.®

DISCUSSION

Essilfie makes two arguments. First, he argues that the trial court erred in
granting the respondents’ motion for summary judgment and dismissing his
negligence claim against them with prejudice. Second, he argues that the trial
court erred in denying his motion for reconsideration. He specifically asserts that

genuine issues of material fact regarding his negligence claim preclude summary

judgment.®

5 The respondents argue that we should not consider Essilfie’'s appeal
because his negligence claim has not been dismissed as to Plymouth Housing
Group. Under RAP 2.2(d), we will hear an appeal on less than all claims only if
the trial court expressly enters findings illustrating that there is no just reason for
delay, or in the exercise of our discretion under RAP 2.3. The trial court did not
enter such findings in its order granting summary judgment, and Essilfie did not
move for discretionary review. However, in January 2020, the trial court granted
Plymouth Housing Group’s motion to dismiss Essilfie’s claim against it with
prejudice. Thus, we decline to dismiss Essilfie’s appeal on the basis that his claim
against Plymouth Housing Group is still pending.

6 As an initial matter, the respondents argue that we lack a sufficient basis
to consider these arguments because Essilfie did not comply with RAP 9.1 and
9.2(b) by not providing “enough of a record to review the purported issues on
appeal.” An appellant bears the burden of perfecting the record on appeal so that
“the reviewing court has before it all the evidence relevant to deciding the issues
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We review summary judgment orders de novo, considering the evidence
and all reasonable inferences from the evidence in the light most favorable to the

nonmoving party. Keck v. Collins, 184 Wn.2d 358, 370, 357 P.3d 1080 (2015).

Summary judgment is appropriate only when no genuine issue exists as to any
material fact and the moving party is entitled to judgment as a matter of law. 1d. If
a plaintiff “fails to make a showing sufficient to establish the existence of an

element essential to that party’s case, and on which that party will bear the burden

of proof at trial,” summary judgment is proper. Young v. Key Pharms., Inc., 112

Wn.2d 216, 225, 770 P.2d 182 (1989) (quoting Celotex Corp. v. Catrett, 477 U.S.

317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986)), overruled on other grounds

by 130 Wn.2d 160, 922 P.3d 69 (1996).
To prevail on a negligence claim, a plaintiff must prove (1) the existence of
a duty owed to the plaintiff, (2) a breach of that duty, (3) a resulting injury, and (4)

the breach as the proximate cause of the injury. N.L. v. Bethel Sch. Dist., 186

Wn.2d 422, 429, 378 P.3d 162 (2016). The parties dispute whether Essilfie can

establish breach of a duty, proximate cause, or a resulting injury.

before it.” Rhinevault v. Rhinevault, 91 Wn. App. 688, 692, 959 P.2d 687 (1998).
We may decline to reach the merits of an issue if this burden is not met. 1d. Essilfie
did not meet his burden by providing us with only his response to the respondents’
motion for summary judgment and his motion for reconsideration. However, the
respondents supplemented the record by providing us with the other pleadings
necessary to resolve Essilfie’s arguments. “Washington law shows a strong
preference for deciding cases on the merits.” Luckett v. Boeing, 98 Wn. App. 307,
313, 989. P.2d 1114 (1999). We therefore reach the merits of Essilfie’s appeal.




No. 80026-4-1/7

.  Summary Judgment Dismissal

Essilfie contends that the trial court overlooked the seriousness of the
diseases caused by heavy metals in dismissing his negligence claim on summary
judgment. He cites the various health problems he suffers from, as well as the
laboratory tests he had done showing the presence of heavy metals. The
respondents counter that Essilfie’s laboratory tests do not constitute qualified
expert testimony.

Even if we were to assume the accuracy of the laboratory tests, Essilfie has
not provided any evidence connecting the respondents to his exposure to heavy
metals. The respondents provided declarations below from both Colley and
Keating. In their declarations, Colley and Keating stated that they had never
caused toxic fumes to be pumped into Essilfie’s apartment, and that there is no
ductwork in the building that would make that possible. Essilfie did not provide any
evidence to contradict those statements. Thus, there is no genuine dispute of
material fact regarding the breach of duty and causation elements of his
negligence claim. Essilfie does not make a showing sufficient to establish the
existence of either element.

The trial court did not err in dismissing Essilfie’s negligence claim against

the respondents on summary judgment.
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II.  Denial of Reconsideration

Essilfie argues next that the trial court erred in denying his motion for
reconsideration. He states that the court’s decision was wrong “for the very fact |
have stated.” We construe this statement as repeating his earlier argument that
the court overlooked the seriousness of the diseases caused by heavy metals.

We review an order denying a motion for reconsideration for an abuse of

discretion. See Rivers v. Wash. State Conf. of Mason Contractors, 145 Wn.2d

674, 684-85,41P.3d 1175 (2002). On reconsideration, Essilfie provided additional
medical records, including a letter from an industrial toxicologist analyzing his test
results from Carlson and his current symptomatology. Staninger, the industrial
toxicologist, opined that Essilfie’s symptoms “and the metal parameters found to
be extremely high in value correlate to systemic target organ toxicity.”

Again, even if we were to assume the accuracy of Staninger’s letter, Essilfie
has not provided any evidence connecting the respondents to the above described
organ toxicity. Specifically, he did not provide any evidence to contradict Colley’s
and Keating’s statements that they had never caused toxic fumes to be pumped
into his apartment, and that there is no ductwork in the building that would make
that possible. Accordingly, Essilfie’s motion for reconsideration did not change his
failure to make a showing sufficient to establish the existence of the breach of duty

and causation elements of negligence.
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The trial court did not abuse its discretion in denying Essilfie’s motion for
reconsideration.’

We affirm.

/7 ’JL'
WE CONCUR:

M,/.

’ Essilfie also argues for the first time on appeal that his right to equal
protection while living in his apartment has been violated. He does not explain
how the respondents have violated this right, or how this violation relates to his
negligence claim. To raise this claim for the first time on appeal, Essilfie must
show manifest error affecting a constitutional right. RAP 2.5(a)(3). He fails to do
so here. He also did not support his argument with any citation to legal authority
or reference to the record, as required under RAP 10.3(a)(6). We hold pro se
litigants to the same standard as attorneys. Kelsey v. Kelsey, 179 Wn. App. 360,
368, 317 P.3d 1096 (2014). As a result, we decline to reach Essilfie’s equal
protection argument.






